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IN THE SUPREME COURT 
OF THE STATE OF UTAH 
D E N N I S MADSEN, 
Plaintiff-Appellant, 
vs. 
D E L M A R L. " S W E D E " L A R S E N , 
Salt Lake County Sheriff, 
Defendant-Respondent. 
PLAINTIFF-APPELLANT'S BRIEF 
N A T U R E OF T H E CASE 
This is a Habeas Corpus action under the extradi-
tion statutes found in Chapter 56, Title 77, Utah Code 
Annotated, 1953, as amended, in which plaintiff-appel-
lant seeks release from arrest on a Governor's Warrant 
issued by the Governor of the State of Utah pursuant to 
demand from the Governor of the State of California. 
D I S P O S I T I O N I N T H E L O W E R COURT 
The trial court, without evidentuary hearing, dis-
missed plaintiff-appellant's Motion for Writ of Habeas 
Case No. 
13559 
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Corpus and decreed that the restraint of plaintiff-appel-
lant is legal under the provisions of Chapter 56, Title 77, 
Utah Code Annotated, 1953, as amended. 
RELIEF SOUGHT ON APPEAL 
Plaintiff-appellant seeks reversal of the judgment 
entered by the trial court and discharge from the re-
straint of Plaintiff-appellant by reason of his arrest by 
the Governor's Warrant or, in the alternative, reversal 
of the judgment entered by the trial court and remand 
of the case back to the trial court with instructions to hold 
an evidentuary hearing. 
S T A T E M E N T OF F A C T S 
On September 27, 1973, a grand jury in San Mateo 
County, California, handed up a 14 count indictment 
charging Salvatore Tumminello, William Bennett, 
Geoffrey Bennett, Dennis Madsen and Frank Servente, 
inter alia, with conspiracy and grand theft under the 
California Penal Code and various felony violations of 
the California Corporations Code, Dennis Madsen is 
named as a defendant in only two counts in said indict-
ment, Count I (Conspiracy) and Count X I V (Viola-
tion of Section 25541, Corporations Code, California). 
Thereupon, pursuant to request from California 
authorities, on September 28, 1973, a Complaint was 
filed in the City Court of Salt Lake City under case 
number 57639, entitled "The State of Utah vs. Dennis 
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Madsen, Defendant," charging Dennis Madsen with be-
ing a fugitive from justice in violation of Title 77, Chap-
ter 56, Section 13, Utah Code Annotated, 1953, and a 
Warrant for the arrest of Dennis Madsen issued thereon. 
On or about October 2, 1973, after notification by 
the Salt Lake County Sheriff's office that they were 
holding a Fugitive Warrant for his arrest, plaintiff-
appellant, whose true and correct name is Dennis Glen 
Madsen, appeared in court, declined to waive extradi-
tion, and was released upon his own recognisance. 
On or about October 31,1973, the Governor of Cal-
ifornia formally requisitioned the Governor of Utah to 
extradite Dennis Madsen to the State of California to 
stand trial under the charges contained in the California 
indictment. 
On November 26, 1973, in response to a request of 
plaintiff-appellant, the Governor of the State of Utah 
held a Governor's hearing pursuant to the provisions of 
Section 77-56-4, Utah Code Annotated, 1953, which said 
hearing was continued to December 10, 1973, to allow 
the Attorney General of the State of Utah additional 
time to produce evidence that plaintiff-appellant was 
identical to the Dennis Madsen charged in the California 
indictment. 
At the December 10, 1973, hearing, Governor 
Hampton heard additional evidence, reviewed the Cali-
fornia indictment and concluded that plaintiff-appellant 
was identical to the Dennis Madsen named in the Cali-
fornia indictment and thereupon ordered that a Gover-
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nor's Warrant issue for the extradition of plaintiff-ap-
pellant to California. 
On December 13, 1973, plaintiff-appellant volun-
tarily surrendered himself on said Governor's Warrant 
(R. 16), made formal application to the District Court 
of Salt Lake County for the issuance of a Writ of Ha-
beas Corpus (R. 18-19) which was duly issued by that 
court on that date (R. 14-15). 
On December 20, 1973, the date designated in said 
Writ of Habeas Corpus, the District Court for Salt 
Lake County, Stewart M. Hanson, Judge, presiding, 
denied plaintiff-appellant's petition for Writ of Habeas 
Corpus without hearing evidence thereon (R. 17, 20-22). 
On December 31, 1973, Judge Hanson, after mo-
tion by plaintiff-appellant (R. 13), entered Findings of 
Fact and Conclusions of Law (R. 11-12) and Judg-
ment, ordering, adjudging and decreeing, inter alia, that 
plaintiff-appellant's "Motion for Writ of Habeas Cor-
pus to issue be dismissed and that the restraint of [plain-
tiff-appellant] is legal under the provisions of Chapter 
56, [Title 771, Utah Code Annotated, 1953." (R. 10) 
From that Judgment, plaintiff-appellant brings 
this Appeal. 
Additional facts will be discussed and developed 
within the body of the Argument. 
4 
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A R G U M E N T 
T H E T R I A L COURT E R R E D IN D I S -
M I S S I N G T H E A P P L I C A T I O N F O R T H E 
W R I T OF H A B E A S CORPUS W I T H O U T 
H O L D I N G AN E V I D E N T U A R Y H E A R I N G 
T H E R E O N . 
I t is axiomatic that a trial court, in a Habeas Corpus 
proceeding to determine the sufficiency of a demand for 
Requisition from the Governor of another State to the 
Governor of the State of Utah to justify, under the law, 
the restraint and/or his rendition of a prisoner to the de-
manding State, must not hear evidence as to the truth or 
falsity of any of the allegations contained in the indict-
ment filed in the demanding State or make any inquiry 
or determination as to the guilt or innocence of the de-
fendant with respect to the charges contained in such in-
dictment. Plaintiff-appellant, while he steadfastly main-
tains his innocence, scrupulously avoided in the proceed-
ings below, and will continue to do so in connection with 
this Appeal, any effort to circumvent the foregoing prin-
ciple of law. 
By the same token, however, it is settled that when 
such issues are properly raised, the trial court, in a Ha-
beas Corpus proceeding, must discharge a person under 
restraint of a Governor's Warrant unless the court shall 
find: 
1. That the requisition documents submitted by the 
demanding State are sufficient to require the rendition 
of the prisoner; and 
5 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain errors.
2. That the prisoner is, in fact, the person sought by 
the demanding State. 39 C.J.S. 550, 556-557; Habeas 
Corpus, Section 39. See also Hyatt vs. New York ex rel 
Corkran (1903), 188 U.S. 691, 23 S.Ct. 456, 47 L.Ed. 
657. 
The plaintiff-appellant does not, and did not, raise 
the issue of the sufficiency of the requisition documents 
except insofar as they do not sufficiently identify the 
Dennis Madsen being sought by the State of California. 
Plaintiff did, however, at every stage of the proceedings, 
raise the question of his identity as the person being 
sought by California. See plaintiff-appellant's Applica-
tion for Writ of Habeas Corpus (R. 18-19). 
The trial court heard no evidence on either issue, did 
not examine the requisition papers and, as can be seen 
from reading the transcript, did little more than ascer-
tain from preliminary statements of counsel that there 
had been a Governor's hearing prior to the issuance of 
the Governor's Warrant: 
"MR. H O U S L E Y : Your Honor, this is a 
Habeas Corpus case, and the only issue is Mr. 
Madsen's identity. The Governor's Warrant in 
support of it referred to a Dennis Madsen with 
no middle name, no address, no other means of 
identification. I made a check and there are at 
least four other Dennis Madsens in the area, pos-
sibly five. 
T H E COURT: What area, California? 
MR. H O U S L E Y : No. Salt Lake and north-
ern Utah area. One of them is in Or em, one is in 
Magna, two are in Salt Lake, that area, and our 
6 
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position is, your Honor, that the papers and the 
Warrant are insufficient on their face to support 
the arrest and return of Dennis Madsen. 
MR. B U L L E N : My understanding was that 
there was a hearing held before the Governor on 
the issues. 
MR. H O U S L E Y : That is true. 
MR. B U L L E N : And apparently satisfied the 
Governor. I don't have a transcript at this time. 
T H E COURT: That is the entire basis for 
your Writ? 
MR. H O U S L E Y : Yes, sir. 
T H E COURT: Well, over your strenuous 
objection I will deny the petition for the Writ 
and the Governor's Warrant will be granted." 
(R. 22-23) 
It is difficult to ascertain the court's rationale in 
dismissing the Writ. It is apparent that the basis for the 
court's ruling must have been either 1) that plaintiff-
appellant was not, as a matter of law, entitled to a hear-
ing on the factual issue of identity, or 2) that the fact 
that the Governor had been satisfied of plaintiff-appel-
lant's identity as the person sought by California is bind-
ing on the trial court with regard to that issue for the 
purpose of Habeas Corpus. Plaintiff-appellant can 
glean no other rationale from the hearing from the Find-
ings of Fact and Conclusions of Law or from the Judg-
ment. 
If the court based its ruling on the former of the 
foregoing alternatives, the court clearly departed from 
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the long-standing principle extant in the State of Utah, 
followed by the courts of this State and by the courts of 
all of the other jurisdictions, Federal and State, which 
have passed on the question: that a person held in the 
asylum State may raise the question whether he is iden-
tical to the person charged with crime in the demanding 
State. 77-56-10 and 11, Utah Code Annotated, 1953. See 
Little vs. Beckstead, 11 U.2d 270, 358 P.2d 93; Scott vs. 
Beckstead, 13 U.2d 428, 375 P.2d 767; Myers vs. Had-
ley, 16 U.2d 405, 402 P.2d 701; Moreaux vs. Ferrin, 98 
U. 450, 100 P.2d 560. See also 39 C.J.S. 551-552, Ha-
beas Corpus, Section 39 and the cases cited thereunder. 
I t seems more likely that the court adopted the sec-
ond of the foregoing alternatives, particularly in view of 
the court's adoption of the Findings of Fact and Conclu-
sions of Law and Judgment submitted by the Salt Lake 
County Attorney's office. (R. 10-12) The recitations 
contained in paragraphs 3 and 4 of the Findings of Fact 
and Conclusions of Law submitted by the County At-
torney for adoption by the court: 
"3. That the legality of the petitioner's restraint 
and sufficiency of the documents had been adju-
dicated in a prior proceeding. 
4. That the only issue before the court is that 
of the petitioner's identification; the court found 
that the Governor's hearing having been had on 
this issue there is no cause to believe that petition-
er is not the person being sought in the Gover-
nor's Warrant." (R. 11) 
lend further credence to the conclusion that the rationale 
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adopted by the court is that the Governor's finding is 
binding on the court and precludes hearing on the issue 
whether plaintiff-appellant is identical to the man named 
in the indictment. 
I t is established in the State of Utah that a factual 
determination by the Governor that a prisoner is identi-
cal with the person charged in the demanding State is not 
binding on the trial court in a Habeas Corpus proceed-
ing. Moreaux vs. Ferrin, supra; Scott vs. Beckstead, 
supra. The Supreme Court of the United States has sim-
ilarly held. 
In Hyatt vs. New York ex rel Corkran, supra, Mr. 
Justice Peckham, for the Supreme Court of the United 
States, wrote: 
"We are of opinion that the warrant of the 
governor is but prima facie sufficient to hold the 
accused, and that it is open to him to show by ad-
missions, such as are herein produced, or by other 
conclusive evidence, that the charge upon which 
extradition is demanded assumes the absence of 
the accused from the state at the time the crime 
was, if ever, committed. This is in accordance with 
the authorities in the states cited in the opinion of 
Judge Cullen in the New York court of appeals, 
and is as we think, founded upon correct prin-
ciples. Robb v. Connolly, 111 U.S. 624, 28 L. ed. 
542, 4 Sup. Ct. Rep. 544, recognizing authority 
of states to act by habeas corpus in extradition 
proceedings." [188 U.S. at page 711, 47 L. ed. at 
page 661] 
See also Boies vs. Dovico, 97 Arizona 506, 400 P.2d 109. 
9 
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Rule 65B(f) (3), Utah Rules of Civil Procedure, 
the rule governing the procedure to be followed in Ha-
beas Corpus proceedings, provides: 
"Upon the filing of the complaint the court 
shall, unless it appears from such complaint or 
the showing of the plaintiff that he is not entitled 
to any relief, issue a writ directed to the defend-
ant commanding him to bring the person alleged 
to be retained before the court at a time and place 
therein specified, at which time the court shall 
proceed in a summary manner to hear the matter 
and render judgment accordingly. If the writ is 
not issued the court shall state its reasons therefor 
in writing and file the same with the complaint, 
and shall deliver a copy thereof to the plaintiff." 
[emphasis added! 
I t should be noted, however, that in cases which 
have interpreted the word "summary" as it is used in the 
foregoing Rule, this court has long construed it to mean 
an early hearing and, where an issue of fact is raised, an 
evidentiary hearing. In Re Clasby, 3 U. 183, 1 P . 852; 
Stinnett vs. Turner, 20 U.2d 148, 434 P.2d 753. 
Moreover, the courts have protected the prisoner's 
right to be present for the taking of evidence (Stinnett 
vs. Turner, supra) and have accorded the prisoner addi-
tional time and an opportunity to marshal evidence to 
present at such hearing. Ex Parte Jowell, 87 Tex. Crim. 
556, 223 S.W. 456, 11 A.L.R. 1407. 
A failure or refusal by the trial court to hold an evi-
dentiary hearing on appropriate factual issues raised by 
an Application for Writ of Habeas Corpus is inconsist-
10 
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ent with the express language of the State law which 
provides for a judicial determination in Habeas Corpus. 
Section 77-56-10 Utah Code Annotated, 1953, expressly 
provides: 
"77-56-10. Time to apply for habeas corpus 
allowed—No person arrested upon such warrant 
shall be delivered over to the agent whom the 
executive authority demanding him shall have 
appointed to receive him unless he shall first be 
taken forthwith before a judge of a court of rec-
ord in this state who shall inform him of the de-
mand made for his surrender and of the crime 
with which he is charged and that he has the right 
to demand and procure legal counsel and if the 
prisoner or his counsel shall state that he or they 
desire to test the legality of his arrest, the judge 
of such court of record shall fix a reasonable time 
to be allowed him within which to apply for a writ 
of habeas corpus. When such writ is applied for, 
notice thereof and the time and place of hearing 
thereon shall be given to the prosecuting officer 
of the county in which the arrest is made and in 
which the accused is in custody, and to the said 
agent of the demanding state." 
Further, Section 77-56-11, Utah Code Annotated, 
1953, makes it a criminal offense to fail to comply with 
Section 77-56-10: 
"77-56-11. Penalty for noncompliance with 
preceding section—Any officer who shall deliver 
to the agent for extradition of the demanding 
state a person in his custody under the governor's 
warrant, in wilful disobedience to the last pre-
ceding section, shall be guilty of a misdemeanor 
and on conviction shall be fined not more than 
11 
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$1,000 or be imprisoned in the county jail not 
more than six months, or both." 
To construe the foregoing statutes which expressly 
provide for a hearing on a Writ of Habeas Corpus to 
mean that the trial court is not required to take evidence 
upon issues properly raised in the application for the 
writ, as the lower court has apparently done here, is to 
restrict the application of said statutes to an extent that 
the courts of this State have not accepted. See Little vs. 
Beckstead, supra. Such construction strips all logical 
meaning and effect from Section 77-56-10. 
In Little vs. Beckstead, supra, this court, citing Sec-
tion 77-56-10, Utah Code Annotated, 1953, held: 
"The proper process for testing the legal suffi-
ciency and validity of plaintiff's arrest and deten-
tion is the habeas corpus proceeding. I t is statu-
tory in Utah that persons arrested upon a gover-
nor's warrant for extradition shall be given the 
opportunity to apply for a writ of habeas corpus 
to test the legality of the arrest. Plaintiff should 
have been allowed to test the validity of the extra-
dition proceeding and challenge whether the stat-
utory requirements had been met." [358 P.2d at 
page 94] 
To deprive a prisoner of an opportunity to present 
evidence that he is not subject to restraint is to deny that 
prisoner due process of law in violation of the Constitu-
tions of the State of Utah and of the United States. Con-
stitution of the State of Utah, Article I , Sections 5 and 
7; Constitution of the United States, Article I, Section 9 
(second paragraph) ; Articles V and X I V (Section I ) , 
12 
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Amendments to the Constitution of the United States. 
See also Moreaux vs. Ferrin, supra; 39 C.J.S. 554-555, 
Habeas Corpus, Section 39. 
The procedural error of the court below has de-
prived plaintiff-appellant of a record with which to test, 
in this court, the substantive issues raised below. There 
is no evidence in the record upon which plaintiff-appel-
lant can argue, or this court can determine, whether 
plaintiff-appellant is identical with the man charged in 
California. Such lack of evidence is the direct result of 
the failure of the court below to hold an evidentiary hear-
ing. Plaintiff-appellant's inability to make a record be-
low prevents him from pursuing his second point on ap-
peal designated by him in his points on appeal. (R. 2.) 
SUMMARY A N D CONCLUSION 
The error of the court below, in dismissing plaintiff-
appellant's Application for Writ of Habeas Corpus 
without according plaintiff-appellant, or for that matter 
the State of Utah, an opportunity to present evidence 
upon a properly raised factual issue at an evidentiary 
hearing, has denied plaintiff-appellant a substantial 
right protected by the Constitutions of the State of Utah 
and of the United States. The judgment of the court 
below should be reversed and plaintiff-appellant dis-
charged or, in the alternative, the case should be remand-
ed back to the District Court with directions to hold an 
13 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain errors.
evidentiary hearing on the factual issues raised in the 
Application for Writ of Habeas Corpus. 
RESPECTFULLY SUBMITTED this 
day of May, 1974. 
JAMES F. HOUSLEY 
316 Kearns Building 
Salt Lake City, Utah 84101 
Attorney for Plaintiff-
Appellant 
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